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September 18, 2007

By Email and U.S. Mail
larine.moore(@hq.doe.gov

Ms. Larine Moore

Docket Room Manager, Natural Gas Regulation
Office for Oil and Gas Global Security

Docket Room 3E-042, FE-34

Fossil Energy, U.S. Department of Energy (FE-34)
PO Box 44375

Washington, D.C. 20026-4375

Re:  Application of The Brooklyn Union Gas Company (d/b/a/ KeySpan Energy
Delivery New York) for Long-Term Authorization to Import and Export Natural
Gas from and to Canada, FE Docket No. 074s-NG
(ANE/Nexen Contract)

Dear Ms. Moore:

Please find enclosed for filing an original and three copies of the Application of The
Brooklyn Union Gas Company (d/b/a/ KeySpan Energy Delivery New York) (“KeySpan New
York”) for Long-Term Authorization to Import and Export Natural Gas from and to Canada.
Also enclosed is a check in the amount of $50.00, made payable to the U.S. Department of
Treasury, for the filing fee.

A copy of KeySpan New York’s application is also being transmitted to you as of the
date of this letter by email. Thank you for your assistance.

Sincerely,
Bk Q-‘_‘_ o 2 o -
v
Joan M. Darby v

(202) 420-2745
darbyj@dicksteinshapiro.com

Enclosures

: ; 2291900
Washington, DC | New York, NY | Los Angeles, CA



UNITED STATES OF AMERICA

BEFORE THE 3D | O 2007
DEPARTMENT OF ENERGY
OFFICE OF FOSSIL ENERGY DOE/OFE/NGR
)
IN THE MATTER OF )
) FE Docket No. 07- A - NG
THE BROOKLYN UNION GAS )
COMPANY (D/B/A KEYSPAN ENERGY )
DELIVERY NEW YORK) )
)

APPLICATION OF KEYSPAN NEW YORK
FOR LONG-TERM AUTHORIZATION TO IMPORT AND EXPORT
NATURAL GAS FROM AND TO CANADA

Pursuant to Section 3 of the Natural Gas Act (“NGA”), 15 U.S.C. § 717b, the
regulations of the Department of Energy (“DOE”), 10 C.F.R. § 590.201, et seq., and DOE
Delegation Order Nos. 0204-111 and 0204-127, The Brooklyn Union Gas Company (d/b/a/
KeySpan Energy Delivery New York) (“KeySpan New York”) hereby applies to DOE’s Office
of Fossil Energy (“OFE”) for long-term authority to import and export from and to Canada
natural gas purchased under the terms of the Back to Back Agreement (ANE/Nexen Contract)
between Alberta Northeast Gas Limited (“ANE”), KeySpan New York and four other local
distribution oompaniesl dated September 17, 2007 (“Back to Back Agreement”). The Back to
Back Agreement incorporates the terms of the Long Haul Term Gas Supply Contract between

ANE and Nexen Marketing (“Nexen”) also dated September 17, 2007 (“Long Haul Agreement”)

: The five other local distribution companies that are signatory to the Back to Back

Agreement are KeySpan Gas East Corporation (d/b/a KeySpan Energy Delivery Long Island),
Consolidated Edison Company of New York, Inc., Central Hudson Gas & Electric Corporation
(a subsidiary of CH Energy Group, Inc.) and New York State Electric & Gas Corporation (a
subsidiary of Energy East). KeySpan New York and the other four companies are referred to
collectively as the “Repurchasers.”
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pursuant to which ANE will purchase the subject volumes from Nexen.? In support of its

application, KeySpan New York states the following:

I
The exact legal name of KeySpan New York is The Brooklyn Union Gas Company
(d/b/a/ KeySpan Energy Delivery New York). KeySpan New York, a local natural gas
distribution company, is a New York corporation with its principal place of business in
Brooklyn, New York. Its parent company is KeySpan Corporation, a New York corporation,
which has its principal place of business in Brooklyn, New York. As stated in the attached
opinion of counsel (Exhibit A), the proposed natural gas importation and exportation are within

the corporate powers of KeySpan New York.

Communications regarding the application should be directed to:

John Allocca

The Brooklyn Union Gas Company
One Metro Tech Center, 21st Floor
Brooklyn, NY 11201-3850

Tel: (718) 403-2009

Fax: (718) 596-7802
jallocca@keyspanenergy.com

Beth L. Webb

Joan M. Darby

Dickstein Shapiro LLP

1825 Eye Street, N.W.
Washington, DC 20006

Tel: (202) 420-2200

Fax: (202) 420-2201
webbb@dicksteinshapiro.com
darbyj@dicksteinshapiro.com

2 KeySpan New York attaches to the original and copies of this application a redacted

version of each of the Long Haul Agreement and the Back to Back Agreement as Exhibit B and

Exhibit C, respectively. KeySpan New York has provided one copy of each of those agreements
to OFE in complete, unredacted form, which copies KeySpan New York requests OFE to return

after its review is completed.
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IL.

The authorization sought herein will permit KeySpan New York to import and
export from and to Canada up to 38,584 MMBtu of natural gas per day for a period commencing
on November 1, 2007 (or such later date of first delivery under the authorization) and extending
through October 31, 2011; the total volume for which KeySpan New York seeks authorization
over the three-year term is 56.3 Bef of natural gas. KeySpan New York intends to utilize the gas
imported under this authorization for system supply to serve the customers in its service

territory.3

All of the gas imported under the requested authorization will be purchased from
ANE under the terms of the Back to Back Agreement between ANE and the Repurchasers and,
as incorporated therein, the terms of the Long Haul Agreement between ANE and Nexen. ANE
is a Canadian corporation that acts as a conduit for the purchase of gas from Canadian suppliers
and its resale to local distribution companies in the Northeast United States, including KeySpan
New York. Consistent with the structure of ANE’s operations that flows through to these local
distribution companies the benefits and obligations of being a direct purchaser of Canadian gas,
the Back to Back Agreement flows through to KeySpan New York and the other Repurchasers
all of ANE’s rights and obligations under the Long Haul Agreement.® Thus, the terms of the
proposed imports are set by the Long Haul Agreement as well as the Back to Back Agreement;

these terms are described in Section III below.

’ KeySpan New York is also requesting authority to export natural gas to Canada to make

it possible for KeySpan New York to sell to customers in Canada, on any given day, the volumes
that it now plans to import under the authorization it is requesting herein.

! The OFE authorized a similar import arrangement by KeySpan New York’s predecessor,

The Brooklyn Union Gas Company, among other Northeastern local distribution companies,
through ANE in Brooklyn Union Gas Company, et al., 1 FE {1 70,285 and 70,370 (1990)
(DOE/FE Orders Nos. 368 et seq.)
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No new pipeline facilities subject to federal regulation will be required for the
importation or exportation, and no potential environmental impact is anticipated. KeySpan New
York will make all U.S. transportation arrangements for the gas imported and exported under the
requested authority. The gas will be transported in the United States on existing facilities of
Iroquois Gas Transmission System, L.P. (“Iroquois™). ANE will not own or operate any natural
gas facilities. All gas delivered to ANE by Nexen under the Long Haul Agreement will be
resold, immediately upon its receipt, by ANE to KeySpan New York under the Back to Back
Agreement. Such gas will be received by Iroquois from TransCanada Pipelines Limited

(“TransCanada”) for the account of KeySpan New York.

KeySpan New York will comply with all reporting requirements deemed necessary

by OFE, including filing quarterly reports.

I1.
The principal terms of the Long Haul Agreement, incorporated in the Back to Back

Agreement, are as follows:

Contract Term. The Long Haul Agreement became effective, subject to the receipt
of regulatory approvals, on September 17, 2007 and the contract term continues through
October 31, 2011, unless earlier terminated under the terms of the Long Haul Agreement. The

contract term of the Back to Back Agreement is co-extensive.

Commencement of Deliveries. The period of delivery commences on November 1,

2007 and continues through October 31, 2011.

Delivery Point. The point of delivery will be a point on the international boundary
between Canada and the United States at or near the point of interconnection between the

facilities of TransCanada and the facilities of Iroquois at or near Iroquois, Ontario.
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Contract Quantity. The Daily Contract Quantity (“DCQ”) under the Long Haul

Agreement is 38,584 MMBtu per day. Under the terms of the Back to Back Agreement,
KeySpan New York’s “Aliquot Share” of that DCQ is 19.1% or 7,372 MMBtu per day. The
contract provisions permit KeySpan New York flexibility with respect to both its monthly and
daily nominations up to its Aliquot Share of the DCQ. In addition, KeySpan New York may
purchase the volumes in excess of its Aliquot Share of the DCQ in the event that one or more
other Repurchasers elects not to purchase its Aliquot Share of the DCQ for any specified period
of time. In such event, ANE shall offer such volumes for sale to the other Repurchasers and

KeySpan New York would have the opportunity to purchase additional volumes.’

Price. The price under the Long Haul Agreement is comprised of a commodity

charge, as well as the demand and commodity charges for gas transportation in Canada. The
commodity charge generally is based on a specified index price. Under the Back to Back
Agreement, KeySpan New York is also responsible to pay all costs and expenses incurred by

ANE in connection with the Long Haul Agreement.

IV.

Section 3 of the Natural Gas Act provides that an import or export of natural gas
must be authorized unless there is a finding that it “will not be consistent with the public
interest.” 15 U.S.C. § 717b(a) (1993). As amended by Section 201 of the Energy Policy Act of
1992, P.L. 102-486, 106 Stat. 2866 (1992), 15 U.S.C. § 717b(c) (1993), the importation and
exportation of natural gas from and to “a nation with which there is in effect a frec trade

agreement requiring national treatment for trade in natural gas [is] deemed to be consistent with

: The authorized volume requested by this Application reflects the full DCQ under the
Long Haul Agreement because of the theoretical possibility that KeySpan New York could
purchase that volume if all other Repurchasers elected not to purchase their Aliquot Shares of the
DCQ. This request is consistent with the similar import arrangement through ANE previously

authorized by OFE. See n. 4 supra.
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the public interest” and authorization for such must be granted without modification or delay. 15
U.S.C. § 717b(c). The authorization sought by KeySpan New York is to import and export
natural gas from and to Canada, a nation with which a free trade agreement is in effect. It
therefore meets the Section 3(c) criterion and should be approved as consistent with the public

interest.

WHEREFORE, KeySpan New York respectfully requests authorization, effective as
of November 1, 2007, to import and export from and to Canada up to 38,584 MMBtu of natural
gas per day for a period beginning on November 1, 2007 (or such later date of first delivery
under the authorization) and extending through October 31, 2011 or 56.3 Bef of natural gas over

the four-year term.

Dated: September 18, 2007 Respectfully submitted,

By:_: _—/‘/./(/u_ //(le
Beth(L. Webb
Joan M. Darby
Dickstein Shapiro LLP
1825 Eye Street, N.W.
Washington, DC 20006
(202) 420-2200

U

Attorneys for Alberta Northeast Gas Limited, acting
as agent for The Brooklyn Union Gas Company
(d/b/a/ KeySpan Energy Delivery New York)
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EXHIBIT A

Opinion of Counsel



VF"‘-"'"Q Keyspan
J‘M One MetroTech Center
Brooklyn, New York 11201-3851
Tel 718 403-3320
Fax 718 403-2809
E-Mail: jbishar@keyspanenergy.com
www.keyspanenergy.com

John J. Bishar, Jr.
Executive Vice President
General Counsel and
Chief Governance Officer

August 3, 2007

Office of Natural Gas & Petroleum
Import & Export Activities

Fossil Energy, U.S. Department of Energy
1000 Independence Avenue SW
Washington, D.C. 20585

Dear Sirs and Madams:

This opinion is furnished to you pursuant to Section 590.202(c) of the Department of
Energy Regulations, 10 C.F.R. §590.202(c) and the Application of The Brooklyn Union Gas
Company (d/b/a/ KeySpan Energy Delivery New York) (“KeySpan New York™) for Long-Term
Authorization to Import and Export Natural Gas from and to Canada. I am counsel to KeySpan
New York, a corporation organized and existing under the laws of the State of New York, and as
such [ am familiar with its Certificate of Incorporation and By-laws. Based on the foregoing and
for the purposes of the Application to the Office of Fossil Energy, I am of the opinion that the
proposed imports and exports as described in the Application will not contravenc any of the
terms, conditions or provisions of KeySpan New York’s Certification of Incorporation or
By-Laws.

Very truly yours,

John J. Bishar, Jr.

DSMDB-2276147v0 1



EXHIBIT B
Long Haul Agreement

(redacted)



EXECUTION COPY

2007 LONG HAUL TERM GAS SUPPLY AGREEMENT
THIS AGREEMENT is made effective this 17th day of September, 2007 BETWEEN:

Nexen Marketing, an Alberta Partnership, with
principal offices in Calgary, Alberta (hereinafter
referred to as “SELLER”)

and

Alberta Northeast Gas Limited, a Canadian
Corporation, with  principal  offices in
Portsmouth, New Hampshire (hereinafter
referred to as “BUYER”).

SELLER and BUYER are sometimes hereinafter referred to separately as “Party” and
jointly as “Parties”.

WHEREAS, SELLER has or will have contracted for certain long haul natural gas
transportation capacity to the Delivery Point on NGTL and TransCanada.

WHEREAS, BUYER seeks to purchase certain Firm natural gas supplies.
WHEREAS, SELLER desires to sell certain Firm natural gas supplies.

WHEREAS, BUYER will immediately resell the natural gas supplies purchased
hereunder to the following natural gas local distribution companies:

. New York State Electric & Gas Corporation (a subsidiary of Energy East)

o Consolidated Edison Company of New York, Inc., for itself and as agent for
Orange and Rockland Utilities, Inc.

° The Brooklyn Union Gas Company (d/b/a KeySpan Energy Delivery New York)
e KeySpan Gas East Corporation (d/b/a KeySpan Energy Delivery Long Island)

° Central Hudson Gas & Electric Corporation (a subsidiary of CH Energy Group,
Inc.)

pursuant to the Back to Back Agreement between BUYER and the Repurchasers and the
Consent Agreement between SELLER, BUYER and the Repurchasers.

WHEREAS, the Parties desire to set forth the terms and conditions applicable to
the sale by SELLER and the purchase by BUYER of certain quantities of natural gas.

NOW, THEREFORE, in consideration of the premises and mutual covenants
contained herein SELLER and BUYER mutually agree as follows:
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1.1

EXECUTION COPY

DEFINITIONS AND INTERPRETATION
Definitions

In this Agreement the following capitalized words and phrases have the
following meanings:

“10°m?®” means the quantity of Gas occupying one thousand cubic metres
at a temperature of 15 degrees Celsius and at a pressure of 101.325
kilopascals absolute.

“Agreement” means this 2007 Long Haul Term Gas Supply Agreement.

“Alternate Commodity Price” means

“Average Daily Commodity Price” means

“Back to Back Agreement” means that certain agreement titled “Back to
Back Agreement (ANE/Nexen 07 Contract)” of even date herewith by and
between BUYER and the Repurchasers.

“Business Day” means any Day, other than a Saturday, Sunday, or a
United States or Canadian Federal holiday.

“CCT” means Central Clock Time, which shall be the prevailing time
(standard or daylight savings) in the United States Central Time Zone.

“Confirmation” means a completed document substantially in the form of
Exhibit “B” confirming Alternate, Monthly and Daily Nominations (other
than deemed Nominations) under Section 5.

“Consent Agreement” means that certain agreement titled “Assignment
and Consent Agreement (ANE/Repurchasers/Nexen 07)” of even date
herewith by and among BUYER, the Repurchasers and SELLER.

“Contract Price” means -
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EXECUTION COPY

“Conversion Factors” means for Gas stated in 10°m? to be converted to GJ,
NGTL'’s posted heating value at the Empress border for the Delivery
Month and for Gas stated in GJ to be converted to MMBtu, using a factor
of 1.055056 GJ/MMBtu.

“Daily Commodity Price” means

“Daily Contract Quantity” or “DCQ” means a quantity of Gas per Day
equal to 38,584 MMBtu.

“Day” means a period of twenty-four consecutive hours, beginning at 9:00
a.m. CCT on any calendar day.

“Deficiency Default” has the meaning set forth in Sections 4.3 and 4.4.
“Deficiency Quantity” has the meaning set forth in Sections 4.3 and 4.4.
“Delivery Month” means the Month in which Gas is or is to be delivered.

“Delivery Point” means a point on the international boundary between
Canada and the United States of America at or near the point of
interconnection between the facilities of TransCanada and the facilities of
Iroquois at or near Iroquois, Ontario and Waddington, New York.

“Demand Charge” means
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EXECUTION COPY

“Dollars” (and the symbol “$”) means dollars, which shall be designated
as U.S. dollars (“US$”) or Canadian Dollars (“CADS$”).

“Effective Date” means the date of this Agreement as hereinabove
written.

“Exchange Rate” means the published Bank of Canada noon day rate of
exchange for CAD$/US$ for the first Business Day of the month following
the Delivery Month. The Exchange Rate shall be utilized for all
conversions between US$ and CADS.

“Firm” means the Parties’ obligations are unconditional except in the
event of a Force Majeure or where excused by the other Party’s failure to
perform its obligations hereunder.

“Force Majeure” has the meaning set out in Section 11.

“Gas” means methane and other gaseous hydrocarbons that is consistent
with the quality, temperature and pressure standards and specifications of
NGTL, TransCanada and Iroquois, as amended from time to time and
approved by jurisdictional regulatory authorities.

“GJ” means 1 gigajoule; 1 gigajoule is equal to one million joules; a joule
has the meaning specified in the SI system of units.

“Governmental Body” means a federal, state or provincial governmental
agency, regulatory body, or legislature with the authority to approve,
change, modify or reject any or all of the terms of this Agreement, the
Back to Back Agreement, or the Consent Agreement or with the authority
to take any other action which affects performance under this Agreement,
the Back to Back Agreement, or the Consent Agreement or to grant or
deny permits or licenses necessary therefor.

“Interest” means interest which shall accrue on any amounts owing under
this Agreement calculated daily and not compounded for the period of
time from the date the payment is due until it is paid, at a rate equal to the
Prime Rate as reported in the Money Rates column of the Wall Street
Journal on the last Business Day of the preceding month, plus one percent,
divided by 365.

“Iroquois” means Iroquois Gas Transmission System, L.P.

“Market Disruption Event” means, with respect to a price index, any of
the following events: (i) the failure of the price source to announce or
publish information necessary for determining the Alternate Commodity
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EXECUTION COPY

Price, the Monthly Commodity Price, the Daily Commodity Price, or the
Average Daily Commodity Price; (ii) the failure of trading to commence or
the discontinuation or material suspension of trading in the relevant
commodity on the exchange or market acting as the price source; (iii) the
discontinuance or unavailability of the price source; or (iv) the closing of
any exchange acting as the price source.

“MMBtu” means one million British thermal units; a British thermal unit
has the same meaning as the International Btu (“Btu(IT)”).

“Month” means a period of time beginning at 9:00 a.m. CCT on the first
Day of any calendar month and ending at 9:00 a.m. CCT on the first Day
of the next calendar month.

“Monthly Commodity Price” means .

S mmeee gy mm——

“NGTL” means Nova Gas Transmission Limited, a subsidiary of
TransCanada, or any successor thereto.

“Period of Delivery” means the period commencing at 9:00 am. CCT on
November 1, 2007 and ending at 9:00 a.m. CCT on November 1, 2011.

“Reference Price” means, in the case of a Seller Deficiency Default, the
price stated in US$/MMBtu at which BUYER obtains gas in substitution
for the Seller Deficiency Quantity and, in the case of a Buyer Deficiency
Default, the price stated in US$/MMBtu at which SELLER sells the Buyer
Deficiency Quantity; and in either case, (i) adjusted in a commercially
reasonable manner to account for incremental costs of transportation to or
from the Delivery Point incurred in making the substitute purchase or sale
and (ii) the Conversion Factors and Exchange Rate shall be utilized for any
required conversions.

“Replacement Price Differential” means, in the event of a Seller
Deficiency Default, the positive difference, if any, obtained by subtracting
the Contract Price from the Reference Price, and, in the event of a Buyer
Deficiency Default, the positive difference, if any, obtained by subtracting
such Reference Price from the Contract Price.
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EXECUTION COPY

“Repurchaser” shall mean any one of the local distribution companies
listed in the fourth Recital of this Agreement and “Repurchasers” shall
mean two or more of the local distribution companies listed in the fourth
Recital of this Agreement.

“Scheduled Contract Quantity” means the sum of the Alternate
Nomination, Monthly Nomination, and Daily Nomination as determined
under Section 5.

“Taxes” means all ad wvalorem, property, occupation, severance,
consumption, production, gathering, pipeline, utility, gross production,
gross receipts, sales, use, excise and other taxes, governmental charges,
licenses, permits and assessments, other than taxes based on excess
profits, net income or net worth.

“TransCanada” means TransCanada PipeLines Limited, or any successor
thereto.

“TransCanada Capacity” means

“Transportation Commodity Charges” means

Entire Agreement. This Agreement constitutes the entire agreement between the

Parties relating to the subject matter hereof and supersedes any other
agreements, whether written or oral, existing at the date hereof between the
Parties concerning such subject matter. No amendment, modification or change
to this Agreement shall be enforceable unless executed in writing by both Parties.
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EXECUTION COPY

BUYER and the Repurchasers. It is acknowledged and agreed that BUYER will
immediately resell the natural gas supplies to be purchased by BUYER from
SELLER hereunder to the Repurchasers, whose aggregate natural gas supply
requirements comprise the DCQ, as set forth in Exhibit “D” hereto (as such
Exhibit “D” may be revised from time to time by BUYER, to reflect a reallocation
of or a reduction of, but not an increase in, the DCQ (i) as agreed by SELLER and
BUYER, (ii) as provided under the terms of this Agreement or (iii) upon any
assignment by a Repurchaser of its share of the DCQ as set forth in Exhibit “D”
hereto to another Repurchaser, provided that the assignee Repurchaser meets the
Minimum Rating or posts Adequate Assurance of Performance or SELLER
otherwise consents).

TERM. .

Term. This Agreement shall be in force and effect as of the Effective Date and
shall continue in full force and effect for a period ending at 9:00 a.m. CCT on
November 1, 2011, unless earlier terminated pursuant to the terms hereof.
Deliveries of the Scheduled Contract Quantity shall commence at 9:00 a.m. CCT
on the first Day of the Period of Delivery.
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EXECUTION COPY

REPRESENTATIONS AND WARRANTIES

Representations. Each Party, with respect to itself, hereby represents and

warrants to the other Party that, as of the Effective Date: (i) there are no suits,
proceedings, judgements or orders by or before any court or any Governmental
Body that materially adversely affect its ability to perform this Agreement or the
rights of the other Party under this Agreement; (ii) subject to Section 8.1, it has
the legal right, power and authority to conduct its business, to execute and
deliver this Agreement and to perform its obligations hereunder; (iii) the making
and performance of this Agreement are within its powers and do not and will
not violate any provision of law or any rule, regulation, order, writ, judgement,
decree or other determination presently in effect applicable to it or any provision
of its governing documents, except any such violations which would not have a
material adverse effect; (iv) this Agreement constitutes a legal, valid, and binding
act and obligation of it, enforceable against it, subject to bankruptcy, insolvency,
reorganization and other laws affecting creditors’ rights generally; and (v) there
are no bankruptcy, insolvency, reorganization, receivership or other proceedings
pending, or being contemplated by it or, to its knowledge, threatened against it.

Warranty. SELLER warrants that it shall at the time of delivery have good title to
and/or the full right and authority to sell good and merchantable title to all Gas
delivered by SELLER to BUYER hereunder, and that such Gas is free and clear
from all liens and adverse claims accruing prior to delivery of such Gas to
BUYER. SELLER warrants that it shall as of November 1, 2011 (or such earlier
date as may be required by the terms of this Agreement) have good title to the
TransCanada Capacity on a year-to-year renewable basis

QUANTITY OBLIGATIONS

BUYER'’s Purchase Obligation. BUYER shall purchase and receive from SELLER
at the Delivery Point, on a Firm basis each Day during the Period of Delivery, a
quantity of Gas equal to the Scheduled Contract Quantity. BUYER shall be the
exporter of Gas from Canada and the individual Repurchasers shall be the
importers of Gas into the United States.
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EXECUTION COPY

SELLER’s Sales Obligation. SELLER shall sell and deliver to BUYER at the

Delivery Point, on a Firm basis each Day during the Period of Delivery, a
quantity of gas equal to the Scheduled Contract Quantity.

BUYER’s Failure to Receive. If on any Day during the Period of Delivery,
BUYER fails to purchase and receive the Scheduled Contract Quantity for such
Day at the Delivery Point and such failure is not excused by SELLER’s non-
performance or pursuant to an event of Force Majeure, then such occurrence shall
constitute a “Buyer Deficiency Default,” and the difference between the
Scheduled Contract Quantity for such Day and the quantity of Gas purchased
and received by BUYER for such Day is the “Buyer Deficiency Quantity.” For
further clarity, a reduction of an Alternate Nomination or a Monthly Nomination
in accordance with Section 5.3 shall not constitute a Buyer Deficiency Default. In
the event of a Buyer Deficiency Default, BUYER shall pay SELLER an amount
equal to the product of the Buyer Deficiency Quantity multiplied by the
Replacement Price Differential, pursuant to the invoicing and payment
provisions set forth in Sections 7.1(b) and 7.2 (respectively), provided that
SELLER has used commercially reasonable efforts to sell the Buyer Deficiency
Quantity at the market price that will result in the least amount of damages
being incurred. If a Buyer Deficiency Default continues unabated for three (3)
consecutive Days or five (5) or more cumulative Days in any thirty (30) Day
period, such event shall be an Event of Default hereunder and SELLER may, at
its sole option, at any time within fifteen (15) Days after the conclusion of either
such period, give written notice to BUYER, to terminate this Agreement
otherwise in accordance with the provisions of Section 7.6.

SELLER’s Failure to Deliver. If on any Day during the Period of Delivery,
SELLER fails to sell and deliver BUYER’s Scheduled Contract Quantity for such
Day at the Delivery Point and such failure is not excused by BUYER’s non-
performance or pursuant to an event of Force Majeure, then such occurrence shall
constitute a “Seller Deficiency Default,” and the difference between BUYER's
Scheduled Contract Quantity for such Day and the quantity of Gas sold and
delivered by SELLER is the “Seller Deficiency Quantity.” For further clarity, a
reduction of an Alternate Nomination or a Monthly Nomination in accordance
with Section 5.3 shall not constitute a Seller Deficiency Default. In the event of a
Seller Deficiency Default, SELLER shall pay BUYER an amount equal to the
product of the Seller Deficiency Quantity multiplied by the Replacement Price
Differential, pursuant to the invoicing and payment provisions set forth in
Sections 7.1(b) and 7.2 (respectively), provided that BUYER has used
commercially reasonable efforts to purchase gas in substitution for the Seller
Deficiency Quantity at the market price that will result in the least amount of
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damages being incurred. If a Seller Deficiency Default continues unabated for
three (3) consecutive Days or five (5) or more cumulative Days in any thirty (30)
Day period, such event shall be an Event of Default hereunder and BUYER may,
at its sole option, at any time within fifteen (15) Days after the conclusion of
either such period, give written notice to SELLER to terminate this Agreement
otherwise in accordance with the provisions of Section 7.6.

Priority of Deliveries. In the event that on any Day the quantity of Gas delivered
and received is for any reason less than the Scheduled Contract Quantity, the
quantity of Gas not delivered and/or received shall be accounted for as follows:

(a) first, each Repurchaser’s share of the Scheduled Contract Quantity (and
more specifically of the Alternate Nomination(s), Monthly Nomination
and Daily Nomination, as such terms are defined in Section 5) on such
Day shall be determined as follows: a deemed Alternate Nomination shall
be allocated as set forth in the executed writing under Section 4.8; a
deemed Monthly Nomination equal to the DCQ shall be allocated as set
forth on Exhibit “D”; a deemed Monthly Nomination equal to the DCQ
less the Alternate Price Quantity shall be allocated taking into account
both the allocations set forth on Exhibit “D” and in the executed writing
under Section 4.8; all other Alternate, Monthly or Daily Nominations shall
be allocated as set forth in the respective Confirmations under Sections 5.1
and 5.3;

(b) second, each Repurchaser’s share of the Gas not delivered and/or received
shall be deemed to be in proportion to each Repurchaser’s share of the
Scheduled Contract Quantity on such Day as determined under
Section 4.5(a) , provided, however, that, if Gas is not taken by BUYER due
to the action or inaction of, or a Force Majeure affecting, one or more of the
Repurchasers, then each Repurchaser’s share shall be determined based
upon such causation; and,

(©) third, for each Repurchaser’s share so determined, the category or
categories of the Gas not delivered and/or taken shall be deemed to be
first the Daily Nomination, then the Monthly Nomination, and last the
Alternate Nomination(s), as such terms are defined in Section 5.

Market Disruption Event. If a Market Disruption Event occurs on any Day, the
Parties shall promptly and in good faith negotiate a substitute for the Alternate
Commodity Price, Monthly Commodity Price, Daily Commodity Price, or
Average Daily Commodity Price, as applicable (or method for determining a
substitute for such Price) for the affected Day or Days. If a substitute is not so
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determined by the third (3rd) Business Day after the Day on which the Market
Disruption Event first occurred, then on or before the fifth (5th) Business Day
after the Day on which the Market Disruption Event first occurred, each Party
shall obtain in good faith and transmit to the other Party up to three quotes from
leading dealers for the sale of Gas in the relevant market and the Parties together
shall determine the substitute by averaging all such quotes if four or fewer or, if
more than four, averaging the remaining quotes after discarding the highest and
lowest.

Redetermination of a Price Index. If a price index required to calculate the
Monthly Commodity Price, Daily Commodity Price, Average Daily Commodity
Price or the Alternate Commodity Price permanently ceases to be available or a
Market Disruption Event affecting such price index continues for seven (7) Days,
and no successor price index is identified or generally accepted within the
industry, the Parties shall promptly and in good faith negotiate a replacement
index for such price index (the “Replacement Price Index”). If the Parties cannot
agree on a substitute methodology or price index by the end of the first Month in
which a price index ceases to be available, then within ten (10) Days of the end of
such Month, each Party shall prepare and submit simultaneously to the other
Party a list, numbered in order of preference, of up to five alternate published
reference postings or prices representative of spot prices for Gas delivered in or
near the point of t